
 

 

Royal College of Nursing Response to the Department of Health and Social Care: Reforming 

the Mental Health Act 

With a membership of over 450,000 registered nurses, midwives, health visitors, nursing 

students, nursing support workers and nurse cadets, the Royal College of Nursing (RCN) is the 

voice of nursing across the UK and the largest professional union of nursing staff in the world.  

RCN members work in a variety of hospital and community settings in the NHS and the 

independent sector. The RCN promotes patient and nursing interests on a wide range of issues 

by working closely with the Government, the UK parliaments and other national and European 

political institutions, trade unions, professional bodies and voluntary organisations. 

 

1. Introduction 

1.1. As the main professional group implementing and delivering care under the Mental 

Health Act (MHA), alongside patients and service users’, it is vital that the voice of 

nursing staff is heard throughout the development of these reforms. 

1.2. The published consultation questions cover a wide scope of the proposed reforms 

set out in the department of Health & Social Care’s (DHSC) the Reforming Mental 

Health Act white paper.1 Feedback from members suggested that the RCN should 

provide a more concise summary of key areas most pertinent to the nursing 

workforce. The Royal College of Nursing (RCN) reviewed the 36 consultation 

questions, consolidating and organising key questions into eight themes2. 

1.3. This response has been developed in collaboration with a wide range of RCN 

members and staff. We have received contributions from multiple sources 

including the RCN Mental Health Forum, Learning Disability Nursing Forum, policy-

makers, clinical nurses (NHS and independent sector), academic nurses (individuals 

and groups3), as well as people with lived-experience of mental illness. 

1.4. This response was formed alongside our submission of written evidence to the 

Joint Committee of Human rights4.  

 

2. Guiding principles (Consultation Question: 1) 

2.1. The RCN welcomes the importance of putting patients at the centre of decisions 

about their own care, promoting choice, equality and personal-recovery.  

 
1 Open consultation: Reforming the Mental Health Act 
2 Reforming the Mental Health Act White Paper: feeding into the RCN response 
3 Mental Health Nurse Academics UK (swan.ac.uk) & University of Central Lancashire Mental Health Nursing Academics 
4 Royal College of Nursing - 

https://www.gov.uk/government/consultations/reforming-the-mental-health-act
/-/media/royal-college-of-nursing/documents/consultations/mha-consultation.pdf?la=en&hash=611AB03D077B6961EA173437DB9D850A
http://chhs-web.swan.ac.uk/mhnauk/main.htm
https://www.uclan.ac.uk/schools/nursing
https://committees.parliament.uk/writtenevidence/24964/pdf/
https://committees.parliament.uk/writtenevidence/24964/pdf/


 

2.2. The ‘guiding principles’ should be applied to all healthcare, social care and forensic 

settings, as well as all codes of practice and government guidance that directly 

influences NHS and non-NHS services who support people with mental health 

problems.  

2.3. We explicitly recommend that the principles are added to the National Framework 

for NHS Continuing Healthcare and NHS-funded Nursing Care5. This guidance is 

widely used in day to day commissioning and care provision, and would benefit 

from these additions. 

2.4. Continuity of care is key to all four of the guiding principles, particularly choice and 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/746063/20181001_National_Framework_for_CHC_and_FNC_-_October_2018_Revised.pdf


https://www.legislation.gov.uk/ukpga/2014/23/section/10/enacted#:~:text=%20Care%20Act%202014%20%201%20%281%29%20Where,carer%E2%80%99s%20assessment%20must%20include%20an%20assessment...%20More%20
https://www.bjmp.org/content/psychological-distress-carers-people-mental-disorders#:~:text=The%20recent%20literature%20on%20carers%E2%80%99%20burden%20in%20mental,of%20mental%20ill%20health%20than%20the%20general%20population.
https://www.ethnicity-facts-figures.service.gov.uk/style-guide/writing-about-ethnicity#:~:text=We%20do%20not%20use%20the,with%20a%20Mixed%20ethnic%20background
https://www.ethnicity-facts-figures.service.gov.uk/style-guide/writing-about-ethnicity#:~:text=We%20do%20not%20use%20the,with%20a%20Mixed%20ethnic%20background


 

automatic referral to a tribunal during a CTO, from every 3 years to every 12 

http://www.prisonreformtrust.org.uk/Portals/0/Documents/Bromley%20Briefings/Winter%202021%20Factfile%20final.pdf


 

5.6. Prior consent to be admitted as an informal patient is seen as being helpful; 

providing the person still has recourse to advocacy and other checks and balances. 

Admission and discharge, crisis management, carer and caring responsibilities, risk 

to others and the needs of carers must be considered.  

5.7. If a person under 16 is deemed to have capacity, then they are seen as having the 

same rights as an adult and thus should be granted the right to request a nominated 

person. It is vital that the young person fully understands the implications of 

choosing a nominated person. This should include discussing the statutory rights of 

parents and carers so the young person is fully aware of their rights.  

 

6. Therapeutic benefit and least restriction (Consultation Questions: 2, 5, 23, 24, 25) 

6.1. We are concerned that the definition of therapeutic benefit: “ensuring patients are 

supported to get better, so they can be discharged from the act” is open to 

interpretation. The concept of “therapeutic benefit” is further complicated by 

conditions such as learning disabilities and autism where the approach is not to 

‘treat’ these conditions, but to support people through an episode of crisis. 

6.2. The historic and contemporary issues surrounding the concept of ‘recovery’ in 

mental health care, underpinned by power imbalances between patients and 

clinicians, must not be ignored. We recommend that the definition of ‘therapeutic 

benefit’ must be co-created with people that have experience of mental illness and 

those who use services, and have been detained under the MHA.  

6.3. The biomedical model often persists as the primary treatment option under the 

MHA. The MHA should explicitly encourage practitioners to also consider other 

treatment approaches to mental health care (i.e. psychosocial interventions), 

offering greater choice to patients.  

6.4. Therapeutic treatment is not always formal treatment, being therapeutic is a much 

broader concept.11 Articulating the outcomes of care should be co-produced 

between professionals and patients. This needs to be genuine co-production, rather 

than treating patient-involvement with a tokenistic respect.  

6.5. There remains a need to explore what is meant by “least restrictive” to ensure 

meaning and application is clear. The concept of “least restrictive” is a personal one. 

Some may prefer to be physically held rather than 

https://www.sciencedirect.com/science/article/pii/S0020748919302974#:~:text=Therapeutic%20alliance%20is%20a%20core%20part%20of%20the,from%20evidence-based%20support%20to%20foster%20more%20positive%20relationships.
https://www.sciencedirect.com/science/article/pii/S0020748919302974#:~:text=Therapeutic%20alliance%20is%20a%20core%20part%20of%20the,from%20evidence-based%20support%20to%20foster%20more%20positive%20relationships.


 

Designing education around the use of the MHA, to ensure it is used in the least 

restrictive way, must involve a range of people with lived-experience. 

6.7. The phrase “substantial likelihood and significant harm” holds a large amount of 

subjectivity and is 

https://onlinelibrary.wiley.com/doi/10.1111/jpm.12366
https://onlinelibrary.wiley.com/doi/10.1111/jpm.12366
https://www.sciencedirect.com/science/article/abs/pii/S016025272100025X?dgcid=author
https://www.sciencedirect.com/science/article/abs/pii/S016025272100025X?dgcid=author
https://www.autism.org.uk/what-we-do/help-and-support/how-to-talk-about-autism


https://www.rcpsych.ac.uk/docs/default-source/members/faculties/liaison-psychiatry/alternatives-to-eds-for-mental-health-assessments-august-2020.pdf
https://www.centreformentalhealth.org.uk/parity-esteem


 

8.4. Mental health and learning disability services are already struggling to cope with 

chronic staffing shortages and a high turnover of staff as a result of pressurised 

working environments.18 In quarter 3 of 2020/21 in England, the vacancy rate stood 

at 13.1%, the highest rate for any NHS nursing sector.19  

8.5. With growing pressures and increasing number of people needing mental health 

care and support. The government must urgently take steps to remedy the supply, 

recruitment and retention of the nursing workforce in order to ensure that services 

can continue to provide safe and effective care. 

8.6. Low levels of staff, unstable teams, and poor working conditions can lead to 

compassion fatigue and poor practice. Low staffing levels have been shown to 

increase the occurrence of restrictive practices, while negatively affecting patient 

outcomes20. Addressing these underlying issues will create the conditions for good 

care and allow advocacy to thrive. 

8.7. We continue to call for the expansion of accountability for workforce planning and 

funding in law and investment into nursing higher education in England. A 

https://www.cqc.org.uk/sites/default/files/20191015b_stateofcare1819_fullreport.pdf
https://www.cqc.org.uk/sites/default/files/20191015b_stateofcare1819_fullreport.pdf
https://digital.nhs.uk/
https://www.mind.org.uk/news-campaigns/legal-news/legal-newsletter-june-2019/discrimination-in-mental-health-services/


 

accessible to all communities. Many black men find their first interaction with 

services via the police during a crisis.22  

9.4. Culturally sensitive care is necessary when caring for individuals from diverse 

backgrounds with a range of traditions, languages faiths and cultural norms around 

mental wellness and ill health. It is important to avoid the ‘one size fits all’ 

approach. New and evolving approaches to transcultural care must be adopted in 

the code of practice to meet the varying needs of individuals from culturally diverse 

backgrounds.  

9.5. Central to developing transcultural and culturally-sensitive or competent care is the 

need to consider the impact of intersecting identities on outcomes and experiences. 

There should be an explicit reference to intersectionality as it is core to shaping 

lived experience and outcomes. The proposed reforms would be significantly 

strengthened if they were more explicit and defined in how they intended to 

identify mechanisms to tackle this. It is vital that mental health services build their 

ability to design care pathways that recognise and effectively mitigate the impact 

that the range of protected characteristics, as defined by the Equality Act 2010, 

have on patient outcomes and experiences. 

9.6. In addressing the disproportionate use of the MHA on certain BAME populations, 

specifically black men, the legislation must set out the need for mandatory training 

for all staff working under the MHA. It is imperative that staff receive high-quality, 

evidence-based training on human rights and equalities issues in the context of the 

MHA. Training must include the impact of systemic, institutional and interpersonal 

forms of racism and discrimination. Training must also incorporate how to 

demonstrably identify and tackle all forms of bias that impact on the delivery of 

services, as well as the outcomes and experiences of patients and carers. 

Monitoring of this training should be included in CQC inspection guidance under 

regulations 18(2)(a)23 and 10(2)(c)24.   

9.7. People from BAME backgrounds are significantly overrepresented in terms of the 

number of people detained under the MHA, and yet underrepresented within the 

statutory MHA roles (i.e. AMHP and AC/RC). More must be done to develop a clear 

and flexible career pathway/programme for nurse AC/RC. It is imperative that the 

workforce is representative at every level and layer of the people we care for, which 

will help to turn the tide in terms of organisational culture. This representation must 

also be extended to the new mental health advocacy roles. 

9.8. The RCN welcomes The Patient and Carer Race Equality Framework (PCREF) to 

support NHS mental healthcare providers and local authorities to improve access 

and engagement with the communities they serve. There should be a statutory 

 
22 Centre for Mental Health (2020), Racial disparity in mental he

https://www.centreformentalhealth.org.uk/racial-disparity-mental-health-challenging-false-narratives
https://www.centreformentalhealth.org.uk/racial-disparity-mental-health-challenging-false-narratives


 

requirement for all mental health services to report on their duties as set out in the 

Public Sector Equality Duty,25 linked to objectives reflecting the  P

mailto:Stephen.jones@rcn.org.uk
https://www.legislation.gov.uk/uksi/2011/2260/contents/made
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/778897/Modernising_the_Mental_Health_Act_-_increasing_choice__reducing_compulsion.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/778897/Modernising_the_Mental_Health_Act_-_increasing_choice__reducing_compulsion.pdf

